
Study on Disaster Emergency Provisions in the Constitution
of Japan as a Measure Against Huge Disasters

Paper:

Study on Disaster Emergency Provisions in the Constitution of
Japan as a Measure Against Huge Disasters

– A Discussion Based on Initial and Emergency Responses to
the Great East Japan Earthquake (Earthquake and Tsunami) –

Akira Kotaki∗,† and Fumio Takeda∗∗

∗Research Institute of Disaster Management and Emergency Medical System, Kokushikan University
7-3-1 Nagayama, Tama-City, Tokyo 206-0025, Japan

†Corresponding author, E-mail: kotaki-a@r06.itscom.net
∗∗National Graduate Institute for Policy Studies, Tokyo, Japan

[Received August 21, 2017; accepted January 11, 2018]

The Great East Japan Earthquake, which occurred
on March 11, 2011, was the greatest disaster in Japan
since World War II. The establishment and operation
of the Extreme Disaster Management Headquarters
left various lessons about initial and emergency re-
sponses against future huge disasters. It is hoped that
these lessons will be heeded in measures against huge
disasters in Japan in the future. Based on this recog-
nition, this study examines a specific direction in the
discussion on introducing Disaster Emergency Provi-
sions in the Constitution of Japan with a view toward
huge disasters, such as Tokyo Inland Earthquake and
Nankai Trough Earthquake. From the viewpoint of
responses against huge disasters, there is a need to dis-
cuss what kind of Disaster Emergency Provisions are
necessary in order to protect the people from huge dis-
asters that were not considered when the Constitution
of Japan was enacted. These provisions should possess
a certain specificity, comprehensiveness, and flexibil-
ity, and address response measures when there is no
time to await legislation by an extraordinary session of
the Diet or when such measures cannot be addressed
by legislation enacted during normal times. We hope
that these lessons culled from initial and emergency re-
sponses to the Great East Japan Earthquake will fur-
ther the discussion on special Constitutional rules on
the relationship between the Cabinet and Diet or the
national and local governments.

Keywords: Great East Japan Earthquake, Extreme Dis-
aster Management Headquarters, declaration of a state of
disaster emergency, Constitution of Japan, Disaster Emer-
gency Provisions

1. Introduction
1.1. Risks of Huge Disasters that Confront Japan

After the Great East Japan Earthquake

The Great East Japan Earthquake, which occurred on
March 11, 2011, was the greatest disaster in Japan dur-

ing the post-World War II period. The hypocenter re-
gion, centered at a location off the Sanriku coast, was
450 km long and 200 km wide, had a M9.0 magnitude
and a maximum seismic intensity of 7. The confirmed
damage consisted of 19,533 deaths (including disaster-
related deaths), 2,585 missing persons, and 121,768 col-
lapsed buildings [1], with the total damage estimated to
be approximately 16.9 trillion yen [2].

The Great East Japan Earthquake awakened Japan to
the need to address risks of future huge disasters and the
urgency of preparations for huge disaster. Following the
earthquake, the Central Disaster Management Council has
undertaken a reevaluation of the presumed scale of dis-
aster events (natural phenomena) by considering possi-
ble earthquakes and tsunamis of the maximum-scale for
major large-scale disasters expected to occur in the fu-
ture (Nankai Trough Earthquake and Tokyo Inland Earth-
quake) and a revision of damage estimations.

As a result, for the Tokyo Inland Earthquake, it is esti-
mated that an M7-class earthquake (M7.3 earthquake di-
rectly beneath southern Tokyo on a winter evening with
an average wind speed of 8 m/s), which is projected
to occur with a 70% probability in the Southern Kanto
area in the next 30 years, is estimated to cause up to
23,000 deaths, 610,000 collapsed or burned buildings,
property damage of approx. 47.4 trillion yen, and eco-
nomic losses of 47.9 trillion yen [3]. Furthermore, an
earthquake of the 1923 Great Kanto Earthquake class (M8
class), which is projected to occur with a 0–5% proba-
bility in the next 30 years, is estimated to cause up to
70,000 deaths, 1.33 million collapsed or burned buildings,
property damage of approx. 90 trillion yen, and economic
losses of approx. 70 trillion yen [3].

Meanwhile, under a scenario in which the Tokai re-
gion is severely affected by a Nankai Trough Earthquake
(inland earthquake on a winter evening with an average
wind speed of 8 m/s), of which an M8–9 class earthquake
is projected to occur with a 70% probability within the
next 30 years, it is estimated that up to 323,000 deaths,
2,382,000 collapsed or burned buildings, property dam-
age of approx. 169.5 trillion yen, and economic losses of
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approx. 44.7 trillion yen due to reduced production and
services and approx. 6.1 trillion yen resulting from sever-
ance of railway lines and roads, will result [4].

As this shows, the presumption that a huge disaster re-
sulting in damage exceeding that of the Great East Japan
Earthquake will occur has become a scientifically-based
common recognition in Japan.

1.2. State-of-Emergency Provisions in Constitu-
tions of Various Countries

According to Osamu Nishi, “a provision of a state of
national emergency” (hereafter referred to as “state-of-
emergency provision(s)”) is “a provision that allows spe-
cial measures including temporary restrictions of basic
human rights so that a country can protect its existence as
well as the lives and safety of its people during times of
national emergencies that cannot be dealt with through the
normal governance system, including war, armed attack
from abroad, internal strife, organized acts of terrorism,
serious cyber-attack, severe economic depression, large-
scale natural disaster, and pandemic.” He also notes that
“all the constitutions that were enacted since 1990 of 103
countries include provisions of a state of national emer-
gency” [5].

1.3. Outline of This Study
The present paper discusses a specific direction for the

discussion on introducing Disaster Emergency Provisions
in the Constitution of Japan with huge disasters in mind
such as Tokyo Inland Earthquake and Nankai Trough
Earthquake based on lessons from the initial and emer-
gency responses of the Great East Japan Earthquake.

In this paper, the term “Disaster Emergency Provi-
sions” is used as the expression meaning provisions for
a state-of-emergency related to disasters instead of those
for any type of state-of-emergency, because this paper is
discussing about disaster emergency.

First, this paper reviews the initial and emergency re-
sponses to the Great East Japan Earthquake and the dis-
cussion on state-of-emergency provisions that has taken
place since the disaster. We then review the discussion
on “emergency powers” during the legislative process of
establishing the Constitution of Japan and examine why
state-of-emergency provisions were not included. With
this understanding, we point out concrete issues in re-
lation to disaster emergency provisions on special rules
on the relationship between the Cabinet and Diet (author-
ity to enact Emergency Cabinet Order, ex-post-facto Diet
approval of budget expenditures, considerations regard-
ing information disclosure and explanation to the Diet
and parties) or between the national and local govern-
ments. This discussion will be conducted within a frame-
work based on a problem-solving approach, in which we
first identify points that require strengthened measures
premised on situations during huge disasters and then dis-
cuss the direction of solution, based on initial and emer-
gency responses during the Great East Japan Earthquake.

2. Initial and Emergency Responses to the
Great East Japan Earthquake and Subse-
quent Discussions on State-of-Emergency
Provisions

2.1. Review of Initial and Emergency Responses to
the Great East Japan Earthquake

When the Great East Japan Earthquake occurred, one
of the authors (Kotaki∗), who at the time was the Di-
rector for Disaster Management in the Disaster Manage-
ment Bureau of the Cabinet Office (hereafter referred to
as “Cabinet Office Disaster Bureau”), was among those
who assembled in the Office of the Prime Minister im-
mediately following the disaster, and charged to establish
and operate the Extreme Disaster Management Headquar-
ters (hereafter referred to as “Emergency Headquarters”)
and carried out overall coordination of the government’s
initial and emergency responses (related to the earthquake
and tsunami; same applies in the remaining text).

Prior to the Great East Japan Earthquake, various sys-
tems for initial and emergency response and the vic-
tim’s livelihood support had been introduced to respond
to large-scale earthquakes, which occur suddenly with no
lead time, based on the experience of the January 1995
Great Hanshin-Awaji Earthquake (hereafter referred to as
“Hanshin-Awaji”). These systems were fully utilized in
the government’s initial and emergency responses follow-
ing the Great East Japan Earthquake.

However, the Great East Japan Earthquake was a huge
disaster that exceeded the scale (equivalent to Hanshin-
Awaji) assumed for disaster management measures up
to that time, and preparedness against future huge disas-
ters (Tokyo Inland Earthquake and Nankai Trough Earth-
quake) was recognized as an urgent issue. The disaster
experience showed that there are limitations to preventing
and overcoming damage in huge disasters of the greatest
class, which occur extremely rarely but produce tremen-
dous damage, and for which it is not possible to predict
a clear occurrence mode or disaster image. Among the
lessons it left was recognition of the need to assemble as-
sorted “soft” and “hard” measures from the standpoint of
“disaster mitigation,” which is to accept but mitigate dam-
age.

Since the major events related to the overall coordina-
tion of the government’s initial and emergency responses
and the lessons concerning such responses for future huge
disasters are discussed in detail in [6] and [7], we shall
here review the facts centering on issues relevant to this
study in the course of the government’s initial and emer-
gency responses following the Great East Japan Earth-
quake.

Although the initial assembly was delayed in the case
of Hanshin-Awaji, for which the Major Disaster Manage-
ment Headquarters was established about four hours after
the disaster occurred, emergency assembly was prompt
in the case of the Great East Japan Earthquake, and the
Emergency Headquarters was established by Cabinet de-
cision 28 minutes after the disaster had occurred, the first
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such case since enactment of the Disaster Countermea-
sures Basic Act (hereafter referred to as “Disaster Act”).
The Emergency Headquarters held twelve sessions up to
March 17. And based on its decisions, the Government
undertook such measures as application of the Disaster
Relief Act to ten prefectures (March 11–12), designation
of Extreme Severe Disaster based on the “Law Concern-
ing Special Fiscal Aid for Coping with Severe Disasters”
(March 12), application of the Act on Support for Liveli-
hood Recovery of Disaster Victims to eleven prefectures
(March 12), designation of Specified Disaster based on
the “Act Regarding Special Measures to Weigh the Preser-
vation of Rights and Profits of the Victims of Specified
Disasters” (March 13), and the Cabinet decision to use the
Reserve Fund for government-controlled emergency sup-
ply relief (March 14), as well as the various mechanisms
adopted since Hanshin-Awaji.

On the evening of March 11, a Task Management Team
(consisting of 30 members in accordance with the post-
Hanshin-Awaji manual) was established within the Emer-
gency Headquarters Secretariat and began carrying out
overall coordination of governmental responses related to
supply coordination, transport activity coordination, re-
gional medical transport, and acceptance of support from
abroad. However, the team was too small and increased
gradually to 70 members by March 20. But this was still
insufficient and, partly due to the need to establish a clear
contact point for citizens, the team was up-scaled to the
Special Headquarters for Measures to Assist the Lives of
Disaster Victims (consisting of 100 members), with the
participation of political government officials, on March
20.

Among these tasks, supply procurement and transport
support had been specified in the post-Hanshin-Awaji
manual to be performed by prefectures, but it was judged
that it was difficult for Miyagi, Iwate and Fukushima Pre-
fecture to procure and transport supplies because ware-
houses and businesses along the Sendai Bay coast, the
largest distribution base in the Tohoku region, had been
decimated by the tsunami on the night of March 11, while
the prefectural office was also damaged. Therefore, an
undertaking without an institutional framework or prece-
dent was begun in which the Government (Cabinet Office)
directly procured supplies and transported them to tempo-
rary supply bases set up by these prefectures, and the local
prefecture and municipality transported them to evacua-
tion centers. Since expenses for this were not included in
the original budget, slightly after 2:00 PM on March 12,
the Task Management Team made an inquiry to a senior
official of the Emergency Headquarters Secretariat asking
“how the expenses were to be allocated for procuring sup-
plies from private businesses, since they are not included
in the original budget.” After deliberation among senior
officials, it was decided to leave the details to be straight-
ened out at some later date, and the team was instructed
at 2:30AM to “proceed with haste with the procurement
and transport of supplies with no concern for their cost
allocation.” At the same time, the official charged with
budget issues was directed to begin the required adjust-

ments related to the use of FY2010 Reserve Funds. As
a result, a 30.2 billion yen allotment was additionally se-
cured from the Reserve Fund and assigned (decided by
the Cabinet around daybreak on March 14). This scheme
of supply procurement and transport support directly by
the Government was transitioned into one implemented
by the prefectures on April 20, when the prefectures had
recovered its functions.

Meanwhile, the acting organizations did their utmost to
carry out victim-rescue and emergency-disaster-recovery
efforts under the given conditions, including (1) dispatch
of Disaster Medical Assistance Teams (DMATs) (193
teams during peak periods), (2) regional medical trans-
port (13, 92, and 16 patients from Iwate, Miyagi, and
Fukushima Prefectures, respectively); (3) government-
controlled emergency relief supply (26.21 million meals,
7.94 million bottles of drinking water, 16.03 million liters
of fuel, 4.38 million masks, 380,000 rolls of toilet pa-
per); (4) dispatch of units (107,000 personnel during peak
periods by the Ministry of Defense, 307,500 officers by
the National Police Agency, 103,600 workers by the Fire
and Disaster Management Agency, and 4,400 vessels by
the Japan Coast Guard); (5) rescue and relief of over
27,000 victims; (6) acceptance of support from overseas
(rescue teams from 29 countries, regions, and organiza-
tions; relief goods from 64 countries, regions, and or-
ganizations; donations from 95 countries, regions, and
organizations; Operation Tomodachi conducted by the
U.S. Armed Forces, involving 20 aircraft carriers and war-
ships, 160 aircraft, and over 20,000 personnel); and (7)
dispatch of Technical Emergency Control Force (TEC-
FORCE) by the Ministry of Land, Infrastructure, Trans-
port and Tourism (MLIT) (16,900 personnel) (see [1]
and [10]).

The response of the acting bodies was highly rated in-
ternationally, so that disaster management came to be rec-
ognized as one of the most important areas of interna-
tional cooperation by Japan.

Following such responses, members of the Emergency
Headquarters Secretariat helped set up and operate the
Special Headquarters for Measures to Assist the Lives
of Disaster Victims (March 20), entrusted relief efforts
to the new Headquarters, and withdrew from the Office
of the Prime Minister on March 22 based on the recog-
nition that the initial responses had come to a closure.
Subsequently, the members engaged in overall coordina-
tion work of initial and emergency responses at Central
Gov’t Bldg. No.5 or in disaster-affected areas until the
“Reconstruction Headquarters in Response to the Great
East Japan Earthquake” was established in June 2011.

2.2. Circumstances Surrounding Declaration of
State of Disaster Emergency

We next review the process concerning the “declaration
of a state of disaster emergency” (Article 105 of the Dis-
aster Act), which is closely related to the debate on intro-
ducing state-of-emergency provisions in the Constitution
of Japan.
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Beginning on the afternoon and into the night of March
16, the Office of the Prime Minister and the government
party inquired the Emergency Headquarters Secretariat
about its views on “declaration of a state of disaster emer-
gency.” Provision 1, Article 105 of the Disaster Act, stip-
ulates that, in the event an irregular disaster has struck
and the resulting damage is so abnormal and severe that it
can seriously affect the nation’s economy and public wel-
fare, the Prime Minister has the authority to “declare a
state of disaster emergency” “when there is a special ne-
cessity to promote disaster emergency measures related to
the disaster, maintain the order of the national economy,
and address important issues related to the disaster.” Fur-
thermore, Article 109 of the Act stipulates that the follow-
ing emergency measures, which under normal conditions
require legislation, can be decreed when “the Diet is in
recess etc.”: (1) restriction and ban on supplying, assign-
ing, and transferring basic necessities, (2) decision on the
maximum price of goods, and (3) payment deferral of fi-
nancial liabilities and extension of preservation period of
rights. These provisions were introduced assuming emer-
gency disasters of the Great Kanto Earthquake class when
the Disaster Act was enacted (1961) [11].

While the declaration is stipulated to be issued consid-
ering the special necessity of promoting disaster emer-
gency countermeasures, a state of disaster emergency was
not declared in response to the Great East Japan Earth-
quake, based on the overall assessment including the view
that the necessity should be judged from the perspective
of actual need for emergency measures as set forth in Ar-
ticle 109, and the fact that the disaster did not occur when
“the Diet was in recess.”

It was subsequently pointed out, however, that rescue
and relief activities and transportation of emergency sup-
plies may have been hindered because the declaration was
not issued, and this recognition has been used in some
cases as grounds for the necessity of state-of-emergency
provisions (see [12] and [13]). Therefore, we review the
discussions surrounding this issue below.

Immediately after the occurrence of the Great East
Japan Earthquake, most areas hit by the tsunami were dev-
astated, including warehouses and distribution bases in
the Sendai Bay coastal region, the largest distribution base
in the Tohoku region, as well as retail stores and gasoline
stations in the region. The commodities required by vic-
tims were mostly lost in the disaster-struck areas, while
supplies stored in warehouses, distribution bases, and re-
tail stores were also lost. Thus, commodities disappeared
from the affected areas so that the trading of commodities
itself ceased to exist, which created a condition in which
“restrictions on trading” or “price” as stipulated in above
(1) and (2) did not pose any issue to begin with.

Meanwhile, in the Tokyo Metropolitan Area, daily ne-
cessities such as food and commodities became scarce
in stores after the disaster occurred. With regard to this
problem, the Consumer Affairs Agency hosted a “meet-
ing to exchange views on stockpiling daily commodities”
on March 17, where it was noted that although “there is
an adequate supply and stock of daily necessities from

the viewpoint of the entire nation,” “necessities will not
reach the people in affected areas if distribution becomes
chaotic and there is a shortage of products due to con-
sumer stockpiling or buying sprees,” and that “the con-
sumers must act calmly and refrain from stockpiling or
buying sprees in order to reconstruct the disaster-stricken
areas at the earliest date.” The Agency then requested the
Ministry of Economy, Trade and Industry to enlist the co-
operation of businesses in relation to consumer stockpil-
ing of daily necessities. Thus, conditions were such that
the “restrictions on trading” and “pricing” stated in (1)
and (2) did not pose an issue from a wider geographical
perspective as well.

It thus became apparent that the top priority was to pro-
vide emergency supplies as soon as possible to affected
areas faced with a serious shortage of supplies. It was
under such conditions that the Emergency Headquarters
Secretariat carried out Government-controlled emergency
supply support beyond the scope of the post-Hanshin-
Awaji manual, transporting emergency supplies consist-
ing of 26.21 million meals, 7.94 million bottles of drink-
ing water, and 16.03 million liters of fuel. Although the
transport of these supplies did in fact encounter various
difficulties, it was not because the declaration was not is-
sued. Rather than such juridical constraints, it was mainly
road blockages due to tsunami rubble and fuel shortage
that hindered the transport of emergency supplies. While
the Government supplies had reached the prefectural sup-
ply bases for the most part, the terminal distribution from
the prefectural bases to evacuation centers was dysfunc-
tional due to the combination of the devastation of munic-
ipalities, impaired administrative functions due to damage
to prefectural offices, road blockages, and fuel shortage.
The supplies began arriving at evacuation centers as road
obstacles were cleared and transportation routes recov-
ered (Operation “Comb Teeth” conducted by the Tohoku
Regional Bureau, MLIT).

In this connection, there are those who point out that
air and marine transport should perhaps have been used
to resolve the delayed arrival of supplies immediately fol-
lowing the disaster (see [12]). However, air transport was
not suited for mass transportation owing to constraints
such as packing and unpacking, the access time to land-
ing and takeoff areas, and limited transport capacity, and
so was used in a pinpoint manner when there were spe-
cial needs. Meanwhile, marine transport was difficult im-
mediately after the disaster because vessels were unable
to reach ports unless the sea lanes were cleared of float-
ing debris while piers that were not earthquake-proof had
collapsed. On land, the main transport route was secured
by allowing trucks to pass roads as soon as they were in-
spected or cleared of obstacles, since road damage and
rubble had disrupted passage at many locations. There are
also those who, in regard to the fuel shortage, questioned
whether fuel reserves could not have been used, but the
fuel in question basically consists of crude oil and needs
to be refined, while the distribution of fuel was difficult
since many gasoline stations had been damaged.

In addition, there are those who argue that the Japan
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Self-Defense Forces could have been assigned to trans-
port supplies to the 20–30 km radius zone centered at
Fukushima Daiichi Nuclear Power Plant if a state-of-
emergency had been declared (see [12] for instance). This
was based on the fact that commercial trucks carrying
emergency supplies had turned back at the 30 km line
because an evacuation advisory had been issued to areas
within 20 km from the power plant (18:25, March 12), and
an indoor standby advisory to areas lying from 20 km to
30 km from the power plant (11:00, March 15). However,
in response to this situation, the Emergency Headquarters
Secretariat had in fact begun transporting supplies with
the cooperation of the Self-Defense Forces after coordi-
nation among relevant government ministries and offices,
and there is no evidence to support the view that the ab-
sence of a declaration of emergency resulted in the loss
of opportunity of supply transportation by the Japan Self-
Defense Forces.

While the facts related to the measures stated in (1) and
(2) are as stated above, the measures of (3), i.e., payment
deferral of financial liabilities and extension of preserva-
tion period of rights, did not become an issue.

In addition to the above items, in terms of juridical con-
sequences, while the above three measures can be put into
effect by decree when the Diet is in recess (paragraph 1,
Article 109), the Diet was in session at that time, so that
the measures stipulated in the Act would not have come
into force even if a state-of-emergency had been declared.

It was under these circumstances that it was decided not
to activate this law.

Subsequently, based on the above history, the following
stipulations were added in the partial amendment of the
Disaster Act (June 2013) based on the final report (July
2012) of the Committee for Policy Planning on Disas-
ter Management established within the Central Disaster
Management Council: (1) When a state of disaster emer-
gency has been declared, the overall policies related to
dealing with the state of disaster emergency and Govern-
ment policies related to important items regarding disas-
ter emergency measures and the maintenance of order of
the national economy are to be determined by the Cab-
inet. The Prime Minister must supervise all administra-
tive branches representing the Cabinet based on the deter-
mined policy (Article 108). (2) When municipalities or
prefectures which have the jurisdiction over those munic-
ipalities, are unable to carry out all or most of the admin-
istrative work due to the occurrence of a disaster, the Gov-
ernment may perform all or part of emergency measures
(particularly urgent measures such as the removal of ob-
stacles that hinder rescue and relief activities) as provided
by the laws and ordinances or disaster prevention plans
(Article 78-2).

While those involved are certain to have expended great
efforts in drawing up the amendment, huge disasters are
always accompanied by unforeseen events. Therefore,
it is the authors’ belief that we must continually exam-
ine and revise the amendment by checking whether it
is adequate to prepare for future huge disasters (particu-
larly, Tokyo Inland Earthquake and Nankai Trough Earth-

quake). In particular, since this amendment process was
premised upon the framework of the current constitution,
we believe that the recent discussions surrounding consti-
tutional amendments (on introducing state-of-emergency
provisions) will require a fresh examination.

2.3. Discussions on State-of-Emergency Provisions
in the Constitution Following the Great East
Japan Earthquake

Since the “Draft for Amendment of the Constitution
of Japan” ([14], hereafter referred to as the “Constitu-
tional Amendment Draft”), released by the Liberal Demo-
cratic Party (LDP) on April 27, 2012, the year following
the Great East Japan Earthquake, discussions have taken
place on the necessity of introducing state-of-emergency
provisions in the Constitution of Japan.

Prior to the Great East Japan Earthquake, The Yomi-
uri Shimbun (newspaper publisher) had proposed a draft
amendment to the Constitution of Japan ([15], here-
after referred to as “Yomiuri Draft”) concerning the in-
troduction of state-of-emergency provisions. While the
first Yomiuri Draft of 1994, whose main purpose was to
strengthen the leadership of the Prime Minister, did not in-
clude state-of-emergency provisions, the second Yomiuri
Draft of 2000, which was after Hanshin-Awaji (1995), in-
cluded three state-of-emergency provisions in Chapter 7
“The Cabinet”: Article 89 (declaration and supervision
of state-of-emergency), Article 90 (Diet approval and re-
moval of declaration), and Article 91 (emergency mea-
sures of the Prime Minister and restrictions of basic hu-
man rights). These contents were retained in the third
Yomiuri Draft of 2004.

Subsequently, the Constitutional Amendment Draft re-
leased by the LDP following the Great East Japan Earth-
quake included the so-called “state-of-emergency provi-
sions” in Chapter 9, stipulating that “The Prime Minister,
in the event of armed attacks on our nation from abroad,
disturbances of the social order due to internal strife, etc.,
large-scale natural disasters due to earthquakes, etc., or
other states of emergency as determined by law, may,
when deemed particularly necessary, issue a declaration
of a state-of-emergency through a Cabinet meeting, as
provided by law” (paragraph 1, Article 98) and “For the
declaration of a state-of-emergency, prior or subsequent
approval of the Diet must be obtained, as provided by
law” (paragraph 2, Article 98). The effects of the dec-
laration of a state-of-emergency are set forth as follows:
“When the declaration of a state-of-emergency has been
issued, the Cabinet, as provided by law, may enact Cabi-
net Orders having an effect equivalent to that of law, and
in addition, the Prime Minister may make necessary ex-
penditures or other dispositions and may issue necessary
orders to heads of local governments” (paragraph 1 Ar-
ticle 99); “In the case that a declaration of a state-of-
emergency has been issued, every person shall be subject
to the orders of the State and other public organs issued
to protect the lives, bodies and properties of the people,
as provided by law. Even in this case, Article 14, Arti-
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cle 18, Article 19, Article 21 and other provisions relat-
ing to fundamental human rights shall be respected to the
fullest extent” (paragraph 3, Article 99); “In the case that
a declaration of a state-of-emergency has been issued, the
House of Representatives shall not be dissolved, and ex-
ceptions for the terms of office and election dates of mem-
bers of both Houses shall be established, as provided by
law” (paragraph 4, Article 99).

Meanwhile, since April 2012, when the LDP’s Con-
stitutional Amendment Draft was released, constitu-
tional amendments including state-of-emergency provi-
sions have been discussed in the Commission on the Con-
stitution of both Houses (see [17, 18]). In the Commission
of the House of Representatives held on May 23, 2013, the
Liberal Democratic Party, the Democratic Party of Japan,
the Japan Restoration Party, Komeito, Your Party, the
Japanese Communist Party, and the People’s Life Party
expressed their views on the introduction of state-of-
emergency provisions. Subsequently, in the Commission
on the Constitution of the House of Representatives held
on November 6, 2014, the Liberal Democratic Party, the
Democratic Party of Japan, the Japan Restoration Party,
Komeito, the Party for Future Generations, Your Party,
and the Japanese Communist Party expressed their views
on the introduction of state-of-emergency provisions. In
the Commission on the Constitution of the House of
Councilors held on May 27, 2015, the Liberal Democratic
Party, the Democratic Party of Japan, Komeito, the Japan
Restoration Party, the Japanese Communist Party, the As-
sembly to Energize Japan and Assembly of Independents,
the Party of Future Generations, Independents Club, and
the Social Democratic Party expressed their views on the
introduction of state-of-emergency provisions.

Along with this trend, the pros and cons of introduc-
ing state-of-emergency provisions have come to be ac-
tively voiced in various settings outside the Diet since
around 2015. Particularly with regard to the LDP’s Con-
stitutional Amendment Draft, against the view that the
state-of-emergency provisions are an urgent issue neces-
sary to promote measures against huge disasters (see for
instance [13]), there are those who view that (1) it is dan-
gerous since it shifts the legislative function from the Diet
to the Cabinet to continue the state-of-emergency with the
purpose of preserving the makeup of the Diet without an
election, (2) it harbors an extremely high risk of allowing
frequent human-rights violations since it is not subject to
judicial checking, but only confirmation by the majority
ruling party, and (3) various legislation related to disas-
ter measures are already in place, making it possible to
address many items (see [19–23]).

Subsequently, the Japan Restoration Party announced
its constitutional amendment draft in March 2016, con-
sisting of three provisions on providing free education,
reforming the government structure, and establishment of
a Constitutional court, with no state-of-emergency provi-
sions. Furthermore, in April 2017, Goshi Hosono, acting
leader of the Democratic Progressive Party, released a pri-
vate constitutional amendment draft (see [24]), in which
he proposed extension of the terms of office of Diet mem-

bers in a section entitled “Establishment of constitution-
alism in times of emergency.”

In sum, an active debate has taken place since the Great
East Japan Earthquake on introducing state-of-emergency
provisions into the Constitution of Japan, and this debate
continues to this day.

3. Discussions on Emergency Powers in the
Enactment Process of the Constitution of
Japan and Framework of Discussion for the
Introduction of Disaster Emergency Provi-
sions

Yet, in view of the urgency and importance of measures
against huge disasters, it is undesirable to spend an exces-
sive amount of time on such discussions while a direction-
less state continues.

In light of this view, rather than engaging in open-ended
discussions starting from a blank state, it is preferable to
further discussions along the axis of examining why pro-
visions on a state-of-emergency were not included in the
process of enactment of the Constitution of Japan, and
how the decision at that time should be modified under
the changed circumstances where there exists a height-
ened recognition of the importance of preparedness for
huge earthquakes (such as the Tokyo Inland and Nankai
Trough Earthquake) which are expected to occur in the
near future.

From this perspective, we attempt to provide a direc-
tion for the framework of discussions on the introduction
of Disaster Emergency Provisions into the Constitution
after reviewing the discussions on emergency powers in
the enactment process of the Constitution of Japan.

3.1. Discussions on Emergency Powers in the En-
actment Process of the Constitution of Japan

The Constitution of the Empire of Japan (proclaimed
February 1889, came into force November 1890) stipu-
lated an emergency imperial ordinance (Article 8), pre-
rogative to declare a state of siege (Article 14), emergency
prerogative (Article 31), and extraordinary financial im-
perial ordinance (Article 70) as the emergency powers of
the Emperor.

Emergency powers are considered to be the “powers of
the state to temporarily suspend the constitutional order
and introduce emergency measures to preserve the state
during an emergency that cannot be addressed through the
governmental system of normal times, such as war, inter-
nal strife, financial panic, and large-scale natural disaster”
(see [25]). These are the powers of government to attempt
to maintain and restore order during an emergency that
threatens the nation’s peace and independence, such as
wars and huge disasters, by emergency measures such as
suspension of the constitutional order, granting of signif-
icant power to some organ, and suspension of regulations
to protect human rights.
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Such emergency powers were not stipulated when the
Constitution of Japan was enacted. The reason for this
was given by Tokujiro Kanamori, who was Minister of
State in the Yoshida Cabinet at the enactment of the Con-
stitution of Japan, at the Committee on Amendment of
the Constitution of the Empire of Japan (House of Rep-
resentatives): “Emergency imperial ordinances and ex-
traordinary financial imperial ordinances are very con-
venient for the administrative authorities. However, the
reverse side of being convenient is that they are institu-
tions that allow the will of the people to be forcibly ne-
glected for a certain period. Thus, they represent a divid-
ing line between respecting convenience and respecting
the basic principles of democracy. Yet, it is a fact that a
nation can undergo various vicissitudes, so that it cannot
be maintained that there will be no problem without such
institutions. However, when we review Japan’s experi-
ence through its several decades of constitutional politics,
there have been no urgent situations that called for imme-
diate action, and even in such cases, it is possible to take
measures as the occasion demands” (July 2, 1946). “To
thoroughly uphold democracy and sufficiently protect the
people’s rights, such measures which can be undertaken
at the government’s own discretion must be avoided as
much as possible. If a wide avenue is kept open based
upon the pretext of the word ‘emergency,’ I feel that we
cannot maintain that there will be no risk that even the
most elaborately worded constitution can be destroyed.
Therefore, in the present Constitution (of Japan), it was
decided to curtail such emergency exemptions, in other
words, the room for free judgment by the administrative
powers, as much as possible. Therefore, if a special ne-
cessity arises, an extraordinary session of the Diet shall
be convened to undertake the necessary measures, and if
the House of Representatives has been dissolved at that
point so that it cannot undertake any measures, an emer-
gency session of the House of Councilors shall be con-
vened to undertake temporary measures. Meanwhile, at
the same time, in regard to those concrete provisions nec-
essary to respond to actual special cases, we feel that it is
appropriate to prepare adequate provisions in a manner in
which there will be no risk of them being abused” (July
15, 1946).

To sum up, emergency powers or state-of-emergency
provisions were not introduced in the Constitution of
Japan because (1) measures undertaken by the govern-
ment’s own discretion (free judgment) must be curtailed
in order to protect the principles of democracy and the
rights and interests of the people, (2) exceptional cases
can be dealt with by an extraordinary Diet session or leg-
islation enacted during normal times; and (3) there were
no urgent situations in Japan’s experience in the preceding
several decades which required immediate action.

However, if the situation changes in a manner that had
not been foreseen at the time so that it becomes neces-
sary to reevaluate the Constitution, while still preserving
the intentions at the time of its enactment, this should not
deny any room to introduce the relevant provisions. Thus,
it would not be improper to discuss introduction of such

provisions if (1) they are necessary in the interests of the
people and do not possess an unlimited comprehensive-
ness based on the government’s free discretion (free judg-
ment), (2) they address situations difficult to deal with by
an extraordinary session of the Diet or legislation enacted
during normal times, and (3) their need is newly recog-
nized in situations since the Constitution was originally
enacted.

Since the experience of the Great East Japan Earth-
quake, it has become a common recognition among the
people of Japan that they face the risk of huge disas-
ters that can cause damage far in excess of that of the
Great East Japan Earthquake. From today’s perspective,
it must be noted that the assessment at the time of en-
actment that “exceptional cases can be dealt with by an
extraordinary Diet session or legislation enacted during
normal times” or that “there were no urgent situations in
Japan’s experience in the preceding several decades which
required immediate action” was based on insufficient sci-
entific grounds in an era when there was insufficient infor-
mation on the risks of huge disasters. We thus believe that
it is essential to confront the risks of huge disasters today,
and seek a common direction in the discussion on Disas-
ter Emergency Provisions in the Constitution. Based on
this recognition and premised on situations arising after a
huge disaster has occurred, this study identifies points in
which the measures should be strengthened and presents
specific items related to Disaster Emergency Provisions in
view of the initial and emergency responses to the Great
East Japan Earthquake.

3.2. Framework of Discussion on Disaster Emer-
gency Provisions

In Japan, which is one of the world’s most disaster-
prone countries, the urgency and importance of measures
against huge disasters, awakened by the Great East Japan
Earthquake, are commonly recognized by its people. It is
desirable to determine a direction that truly suits the in-
terests of the people as soon as possible regarding such
an important issue concerning the foundation of national
safety and security. In this sense, it is desirable to further
the discussion on Disaster Emergency Provisions based
on the following recognition.

Firstly, it is desirable to further discussions on what
kind of measures are presumed to be necessary in order
to protect the people from huge disasters that were not
considered when the Constitution of Japan was enacted,
keeping in mind that those presumptions should possess a
certain specificity, comprehensiveness, and flexibility, and
address response measures when there is no time to await
legislation by an extraordinary session of the Diet or when
such measures cannot be addressed by legislation enacted
during normal times. From this perspective, suggestions
from the initial and emergency responses to the Great East
Japan Earthquake, which was the largest disaster in post-
war Japan, are important. The starting point of the dis-
cussion must rest on an empirical and utilitarian approach
premised on situations arising during huge disasters, to
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identify the points that need to be strengthened based on
initial and emergency responses to the Great East Japan
Earthquake as well as their solutions. We believe that, by
adopting this problem-solving approach, it will be possi-
ble to quickly identify a direction suited to the people’s
true interests.

Secondly, there will be elements (constitutional pro-
visions), in terms of legislative policy, that can be real-
ized only after the Constitution has been amended since
we are engaging in a discussion on constitutional amend-
ments. Those issues that can be met by amending the laws
and regulations (so-called legislative provisions) should
be addressed by the Disaster Act and other assorted legis-
lation, and do not fall under constitutional provisions. It is
thus necessary to concretely identify those elements that
arise as a result of bottlenecks due to defects in the stip-
ulations of the Constitution or to the stipulated passages
themselves, and that cannot be addressed by legislation.

Thirdly, it is necessary to adopt proportionality (princi-
ple requiring balance between the purpose and the restric-
tion of rights and interests) as the basic policy evaluation
axis. In other words, how can we balance the people’s
safety and security against protection of their rights and
interests during a huge disaster? It will be necessary, in
terms of this balance, to identify a direction that can gain
the understanding and support of the people.

4. Specific Issues Related to Disaster Emer-
gency Provisions in View of Initial and
Emergency Responses to the Great East
Japan Earthquake

From the viewpoint presented above, we point out what
we believe are important specific issues in the response
against future huge disasters in the light of the initial and
emergency responses to the Great East Japan Earthquake.
All of these issues possess a certain specificity, compre-
hensiveness, and flexibility, and address response mea-
sures when there is no time to await legislation by an
extraordinary session of the Diet or when such measures
cannot be addressed by legislation enacted during normal
times. All these measures are on the assumption that, as
the effect of the declaration of a state of disaster emer-
gency, the Prime Minister is given special powers for a
limited period after the declaration.

It should be pointed out that these issues are representa-
tive ones suggested from the facts surrounding the initial
and emergency responses to the Great East Japan Earth-
quake that have come to the attention of the authors, and
are not intended to be comprehensive.

4.1. Need for Special Rules Related to Initial and
Emergency Responses to Huge Disasters

The Constitution of Japan sets forth the basic rules of
democracy and, on this basis, provides stipulations on
Diet control of the Cabinet and local government. The

objective of these stipulations is to secure the people’s in-
terests through the system of democracy.

On the other hand, initial and emergency responses to
huge disasters such as evacuation guidance, rescue and re-
lief efforts, emergency supply support, and emergency re-
covery require the quickest possible responses, while any
delay in the responses can extend damage and make it
even more difficult to respond. Yet, it is difficult to com-
pletely predict the occurrence mode and scale of huge dis-
asters and establish the necessary initial and emergency
responses in advance. Therefore, in addition to those re-
sponses set out in terms of rules, it is necessary to be
aware that there will arise items which must be planned
and executed on an ad hoc basis.

Yet, there is the risk that situations will arise in which
initial and emergency responses may not be carried out
properly when Diet control of the Cabinet or the basic
rules of local autonomy, which are premised on normal
times, are directly applied. In other words, a special situ-
ation may occur in which two requirements in the peo-
ple’s interest – “the execution of prompt and appropri-
ate initial and emergency responses” and “requirement for
the Diet’s democratic control of the Cabinet” – come into
conflict.

Initial and emergency responses during huge disasters
are basically directly connected to the rescue and relief of
human beings and, by their nature, must be given the high-
est priority as the objective of democratic administration.
Thus, priority must be placed on “the execution of prompt
and appropriate initial and emergency responses” in order
to maximize the people’s interest under such situations.

From this viewpoint, we feel that the discussion on in-
troducing special rules related to initial and emergency
responses to huge disasters should be based on the fol-
lowing recognition.

First, it is necessary to set forth clearly, since they are
specially introduced in view of the urgency and impor-
tance of initial and emergency responses to a huge dis-
aster, that, as a basic principle, such rules are to be ap-
plied limitedly against items that are necessary to properly
carry out initial and emergency responses to huge disas-
ters.

Secondly, it is necessary to set forth clearly that such
special rules are to be applied in situations of special ur-
gency for the initial and emergency responses to huge dis-
asters and that, as the effect of the declaration of a state
of disaster emergency, the Prime Minister shall be given
special powers for a limited period after such declaration.
While this period will vary depending on the actual dis-
aster, it will be necessary to secure a period considered
to be appropriate for giving special powers to the Prime
Minister so that he or she can properly carry out the ini-
tial and emergency responses to a huge disaster. In re-
gard to this point, the Yomiuri Draft stipulates in the sec-
ond paragraph of Article 90 that “the Prime Minister . . .
must cancel the declaration as soon as it becomes un-
necessary.” Furthermore, when the LDP Constitutional
Amendment Draft was being drawn up, there were those
who expressed the view during in-party discussions that
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“the period of authorization should be specifically stipu-
lated in the Constitution since the declaration gives im-
mense power to the Prime Minister,” and the third para-
graph of Article 99 of the LDP Constitutional Amend-
ment Draft stipulates that “The Prime Minister must can-
cel the declaration of a state-of-emergency through a Cab-
inet meeting, as provided by law, when . . . the Diet re-
solves to cancel the declaration of a state-of-emergency, it
is no longer deemed necessary to continue the said decla-
ration of a state-of-emergency due to changes of the situa-
tion. Moreover, when intending to continue a declaration
of a state-of-emergency for more than one-hundred (100)
days, prior approval of the Diet must be obtained for each
one-hundred (100) days” [15].

Thirdly, with regard to the basic rules related to Diet
control of the Cabinet, it is necessary to obtain ex-post-
facto approval of the validity of the initial and emergency
responses at the earliest date after such responses have
been carried out to some extent, as a measure of com-
pensation for the relaxed control of Diet in view of the
urgency immediately after huge disasters.

Based on these basic recognition, we present below
points which we consider to be the important issues in
view of the initial and emergency responses to future huge
disasters following the Great East Japan Earthquake.

4.2. Special Rules on the Relationship Between
Cabinet and Diet

The first item is the special rules on the relationship be-
tween the Cabinet and Diet required to mobilize the initial
and emergency responses immediately after a huge disas-
ter has struck.

Diet control of the Cabinet is an institution intended to
grant democratic legitimacy to the execution of adminis-
trative duties and secure the people’s interests by the res-
olution of laws and budgets through majority decision on
the basis of information disclosure and explanation and
the subsequent process of consensus-building. This is the
basis of democracy, and in itself is not something that can
be questioned. Therefore, even after a huge disaster, the
basic procedure for the government is to perform admin-
istrative duties related to initial and emergency responses
based on the laws and budgets resolved by the Diet.

Yet, one aspect of huge disasters is that it is difficult to
completely predict their occurrence mode and scale and
establish the necessary initial and emergency responses
in advance. Accordingly, it is necessary to be aware that
there will arise items which must be planned and executed
on an ad hoc basis in addition to response items presumed
beforehand. Furthermore, it is highly likely in the under-
taking of such ad-hoc initial and emergency responses that
there will arise sections that cannot be dealt with within
the framework of existing laws and budgets, and that will
urgently require additional legislation or budgetary mea-
sures.

However, if the government is tasked at the stage im-
mediately after a huge disaster to carry out information
disclosure and explanation to the Diet or other sets of pro-

cedures necessary for such legislation and budgetary mea-
sures, there is the possibility that the execution of the ini-
tial and emergency responses, for which those measures
were intended, will be delayed. The initial and emer-
gency responses following huge disasters such as evac-
uation guidance, rescue and relief efforts, emergency sup-
ply support, and emergency recovery require the quickest
possible responses, and any delay in the responses can ex-
tend damage and make it even more difficult to respond.
For this reason, it cannot be denied that there is something
irrational about demanding the government to expend a
great amount of human resources and time for procedures
related to legislation and budgetary measures needed for
initial and emergency responses immediately after a huge
disaster.

In sum, with regard to initial and emergency responses
immediately after huge disasters, the possibility exists
that a special situation will arise in which two elements
called for in the people’s interests – “the execution of
prompt and appropriate initial and emergency responses”
and “requirement for the Diet’s democratic control of the
Cabinet” – will come into conflict.

Since most initial and emergency responses to huge dis-
asters are directly related to the rescue and relief of human
beings, which properly should be given the highest prior-
ity as the goal of democratic government, priority must be
placed on “the execution of prompt and appropriate initial
and emergency responses,” and it is necessary to allow the
exemption of “requirement for the Diet’s democratic con-
trol of the Cabinet” after huge disasters so as to maximize
the people’s interest under such circumstances.

In clearer terms, we feel that a discussion should take
place on introducing into the Constitution the concept
of suspending democratic control of the Cabinet by the
Diet and giving the Cabinet the authority and responsibil-
ity so that it can execute prompt and appropriate initial
and emergency responses in the initial and emergency re-
sponse phases immediately after a huge disaster, and man-
dating ex-post-facto approval by the Diet.

Furthermore, we hope that, in terms of concrete institu-
tions that can be advanced from this standpoint, this dis-
cussion will concern the following three items.

(1) Authority to issue emergency Cabinet order

It is highly possible that the need will arise to execute
measures that fall outside the framework of existing laws
and regulations in the initial and emergency responses to
a huge disaster. Yet, it is likely to take time if the gov-
ernment is tasked with briefing the Diet with regard to the
necessary legislation and carrying out other sets of proce-
dures, and the Diet must deliberate and enact the relevant
legislation, so that execution of the appropriate initial and
emergency responses following the disaster may be de-
layed.

Therefore, we feel that a discussion should take place
on relaxing democratic control of the Cabinet by the Diet
under such circumstances, and introducing special rules
into the Constitution that authorize the Cabinet to enact
and execute the necessary provisions in the form of an
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“emergency Cabinet order” even when such provisions
are considered to require statutory provisions during nor-
mal times.

Since such rules are to be introduced as special rules in
view of the urgency and importance of initial and emer-
gency responses to a huge disaster, they are to apply only
to matters necessary for the execution of prompt and ap-
propriate initial and emergency responses, give special
powers to the Prime Minister, as the effect of a declara-
tion of a state of disaster emergency, for a limited time
period after he or she has issued such declaration, and ex-
post-facto approval of their validity must be obtained at
the earliest date after such responses have been carried
out to some extent, as mentioned earlier.

Incidentally, the first paragraph of Article 109 of the
Disaster Act stipulates that “the Cabinet may enact a Cab-
inet order to implement the necessary measures with re-
gard to the following items when there is an urgent need
to maintain the nation’s economic order and secure public
welfare during a state of disaster emergency in case the
Diet is in recess or the House of Representatives has been
resolved and there is no time to determine to convoke an
extraordinary session of the Diet or request an emergency
session of the House of Councilors and await legislation.”
And as the “necessary measures,” this paragraph provides
the limitative listing of the three items mentioned here
on (1) restriction and ban on supplying, assigning, and
transferring basic necessities, (2) decision on the maxi-
mum price of goods, and (3) payment deferral of financial
liabilities and extension of preservation period of rights.
Moreover, the first paragraph of Article 109-2, further
stipulates that “in cases when support from overseas re-
lated to the rescue of disaster victims cannot be quickly
and smoothly received within the provisions of the law
during a state of disaster emergency, and the Diet is in
recess or the House of Representatives has been resolved
and there is no time to determine to convoke an extraordi-
nary session of the Diet or request an emergency session
of the House of Councilors and await legislation, the Cab-
inet may enact a Cabinet order to implement the necessary
measures with regard to reception of such support.” These
provisions may appear to be similar in nature to the Con-
stitutional provision on an emergency Cabinet order be-
ing discussed here. However, such Cabinet orders based
on laws, as the natural consequence of nomocracy (the
principle setting forth the rule that administration must be
based on laws enacted by a parliamentary assembly), are
necessarily limited in that (1) they are inevitably limited
in scope and (2) they apply only under situations such as
when the Diet is in recess etc.

Meanwhile, the Constitutional provision for an emer-
gency Cabinet order discussed here is a mechanism for
responding to unforeseen circumstances and gives special
powers to the Prime Minister under a given set of precon-
ditions without being limited to situations such as periods
when the Diet is in recess. and in this regard is different
in essence.

Incidentally, Article 8 of the Constitution of the Empire
of Japan stipulated as one of the emergency powers of the

Emperor, regarding the authority to enact an Urgency Im-
perial Ordinance, that “The Emperor, in consequence of
an urgent necessity to maintain public safety or to avert
public calamities, issues, when the Imperial Diet is not
sitting, Imperial Ordinances in the place of law” (para-
graph 1) and that “Such Imperial Ordinances are to be
laid before the Imperial Diet at its next session, and when
the Diet does not approve the said Ordinances, the Gov-
ernment shall declare them to be invalid for the future”
(paragraph 2).

(2) Ex-post-facto approval of budget expenditure by the
Diet

The next item is the provision on the ex-post-facto
approval of budget expenditures exceeding the Reserve
Fund by the Diet.

Immediately after the Great East Japan Earthquake, the
largest distribution base in the Tohoku region (Sendai Bay
coast) had been decimated while the local prefectural gov-
ernment and municipalities had become dysfunctional,
and so procurement and transportation of emergency sup-
plies to evacuation centers were hastily initiated under
direct control of the national government. Such opera-
tions had been specified in the post-Hanshin-Awaji man-
ual to be performed by prefectures, and there had been
no budgetary allocations for this operation in the original
national budget. Therefore, the Task Management Team
made an inquiry to senior officials asking “how the ex-
penses were to be allocated for procuring supplies from
private businesses, since they are not included in the orig-
inal budget.” It was then decided to leave the details to be
straightened out at some later date, and the team was in-
structed to “proceed with haste with the procurement and
transport of supplies with no concern for their cost allo-
cation.” Meanwhile, the required adjustments related to
the use of Reserve Funds were begun. With regard to the
government-controlled procurement and transportation of
emergency supplies, the expenses amounting to 90 mil-
lion yen incurred during the three-day period following
the disaster, from March 11 to March 13, were covered
by Expenses to Promote Disaster Prevention Policy, while
those amounting to 7.59 billion yen incurred on and after
the day of the Cabinet decision to use the Reserve Funds
(March 14) came from the 30.2 billion yen Reserve Fund,
so that the required expenses were covered entirely by the
original budget.

Yet, it is possible that the initial and emergency re-
sponses immediately following a huge disaster in the fu-
ture may require urgent and unforeseen operations for
which no preparations had been made, and whose costs
cannot be covered by Reserve Funds or await the neces-
sary measures to be covered by a supplementary budget.

Article 11 of the Public Accounting Act stipulates that
“The action to oblige an expenditure shall be conducted
as provided by the laws or the budget,” requiring any ac-
tion to oblige an expenditure (concluding a contract or
placing an order) to have budgetary backing. This de-
rives from the democratic control exercised by the Diet
on public finance (financial democracy) as set forth in the
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Constitution of Japan: “The power to administer national
finances shall be exercised as the Diet shall determine”
(Article 83), “No money shall be expended, nor shall the
State obligate itself, except as authorized by the Diet” (Ar-
ticle 85), and “The Cabinet shall prepare and submit to the
Diet for its consideration and decision a budget for each
fiscal year” (Article 86).

We hope that, in regard to expenditures essential for
emergency responses during a state of disaster emergency,
an deeper discussion will take place on the necessity of
introducing provisions into the Constitution that will au-
thorize the Cabinet to decide on emergency expenditures
without prior approval of the Diet when such expenditures
cannot be covered by Reserve Funds and measures to ob-
tain supplementary budget cannot be awaited, and to ob-
tain ex-post-facto approval by the Diet as soon as it be-
comes possible.

Incidentally, Article 70 of the Constitution of the Em-
pire of Japan included the “right of emergency financial
measures” as part of the emergency powers of the Em-
peror, stipulating that “When the Imperial Diet cannot be
convoked, owing to the external or internal condition of
the country, in case of urgent need for the maintenance
of public safety, the Government may take all necessary
financial measures, by means of an Imperial Ordinance”
(paragraph 1) and “In the case mentioned in the preceding
clause, the matter shall be submitted to the Imperial Diet
at its next session, and its approbation shall be obtained
thereto” (paragraph 2).

(3) Consideration regarding information disclosure and
explanation to the Diet and parties

Following the Great East Japan Earthquake, the Emer-
gency Headquarters Secretariat received requests from
political parties to brief them of the situation, but it was
impossible to respond to them. Although these requests
began arriving on the night of March 11, it was impos-
sible to secure suitable personnel who would visit and
brief them under a situation in which every spare moment
had to be spent to respond to the situation, which changed
from moment to moment, immediately after the disaster.
Instead, the parties were notified only that “We are cur-
rently spending all of our efforts for emergency response
actions. We will be providing information on the damage
status by fax communication for the time being,” while
the situation continued for some time in which it was
quite impossible to respond to those requests for brief-
ing. Shortly after, as the result of consultation between
secretary-generals of the ruling and opposition parties and
government representatives, we were able to obtain an un-
derstanding of the situation from the Diet and parties, and
the response to the parties was consolidated by the estab-
lishment of the “joint party/government meeting on earth-
quake disaster response,” composed of secretary-generals
of the ruling and opposition parties and government repre-
sentatives , so as to lessen the burden on the government.
The Diet also decided to suspend deliberations until the
budget committee of the House of Councilors scheduled
for March 221),2).

While confusion was avoided after the Great East Japan
Earthquake in this manner, it is a fact that an understand-
ing of the situation came to be shared only after the pas-
sage of some time. We feel that the question of whether
it is sufficient to expect such considerations when a huge
disaster occurred in the future should be examined.

Although the Emergency Headquarters compiled and
released the damage status and government response ac-
tions in the form of Emergency Headquarters Bulletins
(so-called Emergency Headquarters Reports), this con-
sisted of data confirmed up to that point and its cover-
age immediately after the disaster fell quite short of a
comprehensive damage status. Furthermore, the Emer-
gency Headquarters received a continuous stream of frag-
mentary damage information immediately after the earth-
quake, while the totality of information was enormous,
chaotic, and could be described as an ever-changing tor-
rent. Since the Emergency Headquarters was in such a
state, the highest priority was given to assessing the dam-
age status, including estimations, based on the limited in-
formation available and expending all efforts on initial
and emergency responses, so that it was next to impos-
sible to secure the time to compile damage status and dis-
patch personnel to interested outside parties to brief them.

We hope that a discussion will take place on the pros
and cons of introducing the concept in the Constitution
that the Diet should make suitable considerations, in re-
gard to making demands for information disclosure and
explanation, so as not to hinder the Cabinet in its exe-
cution of prompt and appropriate initial responses in the
initial response phase immediately following a huge dis-
aster.

4.3. Special Rules Concerning the Relationship Be-
tween National and Local Governments

In addition to the special rules regarding the relation-
ship between the Diet and Cabinet, those regarding the
relationship between the national and local governments
may be necessary.

While many of the local governments that engaged in
support activities for the disaster-affected areas did so
with firm resolve and good intentions, there is a possi-
bility that independent support activities will lack mutual
coherence and overall optimization, making the overall
disaster response extremely inefficient.

When the situation calls for wide-area, large-scale sup-
port activities conducted by one local government for an-
other local government, in terms of emergency response
to a huge disaster, we feel that it may be necessary to es-
tablish the authority of the national government to instruct
local governments in order to optimize the overall support
activities.

Although, under the existing laws, Article 28-6 of the
Disaster Act gives the head of the Emergency Headquar-
ters (Prime Minister) the authority to instruct local public
bodies, we feel that it is necessary to examine the intro-
duction of a stipulation in the Constitution that provides
a clear basis for the Cabinet to instruct local governments
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when necessary.
Article 92 of the Constitution of Japan stipulates that

“regulations concerning organization and operations of
local public entities shall be fixed by law in accordance
with the principle of local autonomy,” and the weight
placed on respect for local autonomy may increase in the
discussion on future constitutional amendments. In this
context, we feel that it is necessary to investigate what
kind of institutional design is possible that will allow
the formulation of special rules concerning the relation-
ship between the national and local governments, and al-
low adjustment between “respect for local autonomy” and
“emergency response,” in terms of the initial and emer-
gency responses to a huge disaster.

5. Conclusion

Although it has become a common recognition among
the people of Japan that they face the risks of huge dis-
asters, the psychological tendency is to ignore those risks
or to avoid taking effective measures, even if the risks are
recognized, especially when those risks are enormous.

We believe that conducting a nationwide discussion
on Disaster Emergency Provisions in the Constitution of
Japan, can provide a first step for the Japanese people to
address a national difficulty and confront the risks of huge
disasters, which comprise an urgent national concern.

It is the authors’ sincere wish that a broad, open dis-
cussion on the issues presented in this study will take
place to help form a common recognition among the peo-
ple of Japan, and point out a clear direction for measures
in preparation of huge disasters, such as the Tokyo Inland
Earthquake and Nankai Trough Earthquake. We would be
gratified if this study can make a contribution, however
slight, to this end.

Notes:
1) On March 18, a lawmaker-initiated bill to extend the deadline

of Act on Special Measures for Earthquake Disaster Preven-
tion which was expected to expire at the end of FY2010 was
established. It is customary for the minister in charge of the
implementation of the lawmaker-initiated bill to attend the ple-
nary session’s adoption at each House. The Minister of Disas-
ter Management, who was in charge of the initial and emer-
gency response to the earthquake at that time, attended the
House of Representatives plenary session wearing an emer-
gency suit with a Diet member’s badge. Also, concerning the
House of Councilors, the Minister attended the plenary session
with not only badges but also tie on an emergency suit.

2) The Budget Committee of the Councilors House decided to
carry out the first Diet deliberations on the Great East Japan
Earthquake (reports from the government side and general
questions on disaster situations and responses) at 10:00-17:00
in March 22.
As attendees, Minister of Finance and Related Minister were
invited (Ministers were expected to attend as much as possi-
ble. Substitute attendance by the Deputy Minister, Parliamen-
tary Secretary and government officials were admitted). Atten-
dants of the government side were allowed to attend wearing

an emergency suit.
As for the Cabinet Office Disaster Bureau, the Minister of Dis-
aster Management and Director General for Disaster Manage-
ment etc. had no choice but to respond to the affected areas
even at that timing. Accordingly, it was decided that the disas-
ter situation is to be reported by the Deputy Minister for Dis-
aster Management, and that the answer to the questions from
Diet member is to be done by Vice Minister and a government
official (the Director for Disaster Management).
The fact that a government official of director-level answered
to the questions in the Budget Committee was a quite excep-
tional case which was a symbol of an extraordinary situation.
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